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Courier-Journal Photo 


JUDGES OF THE COURT OF APPEALS—Front row (Left to right): C. B. Latimer, Glasgow; Chief 
Justice James Cammack, Owenton; Roy P. Helm, Hazard. Back Row (Left to right): Porter Sims, Bowling 
Green; John R. Moremen, Louisville; Brady M. Stewart, Paducah; James B. Milliken, Cold Spring. 


Tribute to Judges Thomas and Rees 


Judge Gus Thomas of Mayfield has retired as a member of the Court of Appeals 
of Kentucky on his eighty-seventh birthday. 

Judge Thomas has served on the Court of Appeals for thirty-five years. His 
service since 1915 marks the longest in the history of the Court. At the same time 
Judge William H. Rees of Maysville also is retiring. Neither Judge Rees nor Judge 
Thomas ran for re-election. Judge Rees has served on the appellate bench for 
approximately twenty-five years. 

A great story could be written about Judge Gus Thomas and his philosophy, his 
many sayings, and the words he coined which in some instances are a part of the 
political language of Kentucky today. 

These men have served the state with distinction and merit the thanks of all the 
people of the commonwealth. It is gratifying also that they are to be succeeded by 
two highly qualified and distinguished attorneys and jurists. These are Judge Brady 
Stewart of McCracken County and Judge James Milliken of Cold Spring. 


(From the Lexington Herald, December 27, 1950) 





SIXTEENTH 
ANNUAL CONVENTION 


KENTUCKY STATE BAR ASSOCIATION 


(Integrated 1934) 


‘PROGRAM 


Tuesday, March 27, to Thursday, March 29 
1951 


Kentucky Hotel 


Louisville, Kentucky 
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REGISTRATION AND BANQUET TICKETS 


It is urged that every lawyer register upon arrival at the hotel. ‘There is no 
charge for registration. Due to limited banquet facilities, each person planning 
to attend the Annual Banquet on Thursday night is urged to purchase tickets by 
or before noon, Thursday, March 29. 


The wives of lawyers are cordially invited to all meetings. A Special Com- 
mittee has been named to arrange entertainment, with Mrs. Blakey Helm as 
chairman, assisted by Mrs. Donald Taylor, Mrs. Lawrence Grauman, Miss Helen 
Graft, Mrs. Ralph Gilbert, and Miss Gladys C. Williams. Headquarters for 
wives and ladies: Room 315, Kentucky Hotel. 


Tuesday—March 27, 1951 
10:00 A.M.—Parlor A, Mezzanine 


@HE BOARD OF BAR COMMISSIONERS OF THE KENTUCKY 
STATE BAR ASSOCIATION WILL MEET 


EVENING SESSION 
8:00 P.M.—Terrace Room 
The program’ will be furnished by the Louisville Bar Association. All law- 


yers and their guests are cordially invited to attend this opening session of enter- 
tainment and dancing. 


Wednesday—March 28, 1951 
10:00 A.M.—Terrace Room 


Dr. Charles W. Grant, Pastor 
Crescent Hill Methodist Church 


Oldham Clarke, President 
Louisville Bar Association 


RESPONSE ...k&dward L. Allen, Prestonsburg 
THE PrEsIDENT’s ADDRESS Marcus C. Redwine, Winchester 
“The Law Student Apprentice Program” Elvis J. Stahr, Jr., Lexington 
“Public Relations—Radio Scripts”’................-...-..-.----.--0--+---00+- F. E. Wood, Louisville 
“Tax Discrimination Against Lawyers” Thomas J. Knight, Louisville 


“T Moved East” Coleman Taylor, Amsterdam, N. Y. 
Introduction by Robert T. Caldwell 





Judge Lillian Schlagenhauf 
Introduction by Mrs. Ralph Gilbert Quincy, Illinois 
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Wednesday, 12:00 Noon—Mirror Room 


THE YOUNGER LAWYERS CONFERENCE LUNCHEON 
Robert C. Hobson, President, Presiding 
Chief Justice James Cammack of Frankfort will be the Guest Speaker. 


Wednesday Afternoon 
2:15 P.M.—Terrace Room 


TRIAL JUDGES’ PANEL ON LAWYERS 


SUBJECT: ‘“What’s Wrong With the Lawyers?” 
MODERATOR: Judge J. Bryan Johnson, Williamsburg 


“They Give Curbstone Opinions” Judge Lawrence Grauman, Louisville 
“They Don’t Get Ready for Trial” Judge Chester D. Adams, Lexington 


“Unnecessary, Foolish, and Disastrous 


Questions Are Asked the Witnesses” Judge R. L. Maddox, Middlesboro 


“They Get Their Cases Reversed Because 
They Don’t Prepare Proper Instructions”’......Judge Ira D. Smith, Hopkinsville 


INVITATION TO WIVES AND THEIR FRIENDS 
Wednesday Afternoon—3:00 P.M. 


“The President and the Board of Governors of the J. B. Speed Museum of 
Art request the pleasure of the company of the Ladies of the Kentucky Bar Asso- 
ciation on March 28, at three o’clock. 


“There will be a special exhibition by the Kentucky Association of Landscape 
Architects, followed by a reception.” Transportation to the Art Museum will 
be furnished by the wives of the Louisville lawyers. 


Wednesday—6:00 P.M. 
DINNERS—KENTUCKY HOTEL 


University of Kentucky Alumni Dinner Meeting—Parlors B, C, and D 
(Smoker at 5:00 P. M.) 


Hiram Brock, Jr., Harlan, Presiding 


Thomas A. Ballantine of Louisville will be the guest speaker. All Alumni 
are urged to attend. 


University of Louisville and Jefferson Alumni—Ship Room 
(Smoker at 5:00 P. M.) 


Dean A. C. Russell and Committee in Charge 
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Wednesday, 8:00 P.M.—Terrace Room 
EVENING SESSION 


PRESIDING Marcus C. Redwine, President 
ADDRESS Judge James B. Milliken, Frankfort 


ADDRESS Hon. Cody Fowler, Tampa, Florida 
President, American Bar Association 


Introduction by William J. Deupree, Covington 
ANNOUNCEMENTS 


Thursday—March 29, 1951 
Past Presidents’ Breakfast—Parlor A—7:30 A.M. 


On Thursday morning, March the 29th, the Past Presidents of the Associa- 
tion will meet, with Edward A. Dodd presiding. All Past Presidents are expected. 
A permanent fellowship organization will be formed. 


9:30 A.M.—Terrace Room 


“Fifty Years of Public Service” Thomas B. McGregor, Frankfort 
Ernest Woodward, Louisville 


(Honoring Attorneys Who Have Practiced 50 Years or Longer) 


“A Job for the Kentucky Lawyer” Simeon S. Willis, Ashland 
“A Challenge to the Kentucky Bar” James W. Stites, Louisville 
Kentucky’s New Judicial Council and Conference Amos H. Eblen, Frankfort 


REPORTS 

American Citizenship Program Thomas K. Shuff, Georgetown 
Kentucky Bar Journal Edward P. Jackson, Jr., Louisville 
Unauthorized Practice in Kentucky Robert P. Hobson, Louisville 
Litigation in the Division of 

Unemployment Insurance M. H. Harris, Lexington 
Report of Resolution Committee Wilson W. Wyatt, Louisville, Chairman 
Resolution Changing Method of Electing Officers 


2:15 P.M.—Terrace Room 
PANEL ON CIVIL CODE REVISION 


Porter Sims, Moderator 


PANEL LEADERS PANEL LEADERS 
A. J. Bratcher, Morgantown Morton J. Holbrook, Owensboro 
T. C. Carroll, Shepherdsville Marion W. Moore, Covington 
Lawrence S. Grauman, Louisville Allen Prewitt, Frankfort 
Roy M. Shelbourne, Louisville John B. Rodes, Bowling Green 
George M. Catlett, Frankfort Ben B. Fowler, Frankfort 
Watson Clay, Louisville 
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Thursday Afternoon 
LIBRARY TOUR 


Louisville Bar Association and Jefferson County Law Library—conducted 
tour by Edwards M. Quigley, Librarian. 


Thursday Evening 


6:30 P.M.—Terrace Room 
BANQUET 


PRESIDING Marcus C. Redwine, President 
PRESENTATION OF GUESTS AND VISITORS Sam Rosenstein, Louisville 


ELSE OS A RIL ENTE MO Hon. Adrian S. Fisher, Washington, D. C., 
Legal Adviser, the Department of State, U.S.A. 


Introduction by Governor Lawrence Wetherby 
New OFFIicers PRESENTED 
ANNOUNCEMENTS 
FinaAL ADJOURNMENT OF 1951 CoNVENTION 


SPECIAL ANNOUNCEMENTS 


The Louisville Bar Association will be host to the visiting lawyers and ladies at 
two sessions. 


1) An interesting and diversified program of entertainment and dancing will 
be presented on the evening of March 27, 1951, at 8:00 in the Terrace 
Room, Kentucky Hotel. 

2) The Annual Bar Banquet will be held in the Terrace Room of the Ken- 
tucky Hotel on March 29, 1951, at 6:30 p.m. The principal speaker 
will be Hon. Adrian S. Fisher, Legal Adviser, the Department of State. 


The Alumni of the University of Kentucky College of Law will have a 
reunion and dinner at the Kentucky Hotel at 6:00 p.m., March 28, 1951, in 
Parlors B, C, and D, with a smoker at 5:00 p.m. 


The Alumni of the University of Louisville College of Law and Jefferson 
School of Law will have a smoker on March 28, 1951, at 5:00 p.m. in the 
Ship Room. 


The Association urges every member to make a special effort to be present 
and enjoy the benefits to be derived from the program prepared. The little time 
spent and expense incurred are more than offset by the contacts made, friendships 
renewed, and knowledge gained by attending every session of the annual meeting. 
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Court of Appeals of Kentucky 


February 16, 1951 


In Re: KENTON COUNTY BAR ASSOCIATION 


PER CURIAM 


The Kenton County Bar Association is requesting that we review 
certain advisory opinions prepared by the Board of Bar Commissioners 


of the Kentucky State Bar Association. 


3.590. This rule follows: 


“Any member of the Bar who is 
in doubt as to the propriety of any 
contemplated professional act or 
course of conduct may in writing 
petition the Board for an advisory 
opinion thereon. In response tg such 
petition for an advisory opinion the 
Board shall as promptly as possible 
furnish the petitioner a_ written 
opinion on the propriety of the act or 
course of conduct in question, and 
shall promptly furnish a copy of that 


The request is made under RCA 


opinion to the Registrar and to the 
Secretary. Such opinion may be pre- 
pared on behalf of the Board by a 
committee provided for that purpose 
in the By-Laws or appointed by the 
President, but if so prepared the 
opinion shall be submitted to and ap- 
proved by the Board before being 
released by the committee. If the 
member of the Bar who sought the 
advisory opinion is dissatisfied with 
the opinion rendered by the Board, 





Annual Meeting, March 27, 28, and 29, Kentucky Hotel, Louisville 





46 KENTUCKY STATE BAR JOURNAL 





he may file in the office of the Clerk 
a transcript of the record, and, upon 
motion and reasonable notice in writ- 
ing to the Secretary, obtain a review 
of the Board’s opinion by the Court. 
The Court’s final action thereon 
shall, by the Clerk, be promptly and 
in writing reported to the member of 
the Bar who sought the advisory 
opinion, and to the Registrar and the 
Secretary.” 


The questions we are asked to re- 
view and the answers promulgated 
by the Board follow: 


“The following questions raised be- 
fore the Executive Committee of the 
Kenton County Bar Association and 
framed by its Advisory Committee 
on Legal Ethics have been formally 
submitted to the Board of Bar Com- 
missioners of the Kentucky State Bar 
Association for advisory opinions 
under the provisions of Section 3.590 
of the Rules of the Court of Appeals. 


“The questions are related to the 
general problem of practice by judges 
and others having special responsi- 
bilities and public duties. This prob- 
lem may have been created by the 
fact that the legislature has pro- 
hibited or limited the practice of law 
in certain situations thus fostering 
the assumption that practice under 
other situations not expressly pro- 
hibited by statute is proper. This is 
not true. The ethics of the profession 
are established by its traditions, which 
are based on considerations of pub- 
lic and professional good. The 
power to prescribe and regulate the 
conduct of lawyers is inherent in the 
courts as is recognized by KRS 
80.170 (b). The legislature may, 
in the exercise of its police powers, 
limit or prohibit the practice of law 
in certain situations, and these regu- 
lations are recognized and enforced 
by the courts, but the legislature can- 
not render ethical that which is in- 


herently unethical. The frequency 
with which the Kentucky Legislature 
has dealt with the problem in many 
of its various aspects, indicates its 
importance and the public policy in- 
volved. However, these different 
statutes do not purport to be a code 
of ethics nor is the absence of statu- 
tory prohibition of the practice of 
law under certain circumstances to 
be taken as legislative approval or as 
making such practice proper and 
ethical. A lawyer must be guided not 
only by the statutes but also by the 
ethics of his profession. 


“The specific questions asked have 
been duly considered by the Board 
and are answered as follows: 


“QUESTION 1. May a lawyer 
engaged in the general practice of law, 
who, at the same time holds a pub- 
lic office requiring as a condition of 
such tenure, that he take an oath to 
enforce the laws of the Common- 
wealth, engage in the defense of any 
person charged with the commission 
of a crime or misdemeanor? 


“ADVISORY OPINION: An 
oath to enforce the laws of the 
Commonwealth is not violated by the 
proper and ethical defense of a per- 
son accused of crime. 


“The right of a person accused of 
crime to a fair and impartial trial be- 
fore a jury of his peers was one 
of the fundamental protections of 
individual rights and liberties guar- 
anteed by the Magna Charta and has 
become a pillar of democracy every- 
where. This right is recognized in 
Section 2 of Article III of the Con- 
stitution of the United States and by 
Section 7 of the Constitution of Ken- 
tucky. It has been consistently held 
that this right necessarily includes 
the right to be represented by counsel. 
The sixth amendment to the Constitu- 
tion of the United States, being part 
of the American Bill of Rights, reads 
in part as follows: 
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_—__- 


“Tn all criminal prosecutions the 
accused shall enjoy the right to a 
speedy and public trial, by an im- 
partial jury * * * and to have the 
assistance of counsel for his de- 


fense.’ 


Every member of the Kentucky Bar 
has taken an oath to support the Con- 
stitution of the United States and the 
Constitution of this Commonwealth, 
and it is the duty of every lawyer to 
preserve and advance the constitu- 
tional guarantee of human rights and 
liberty. These acts, if properly per 
formed, could not be a violation of 
the laws of the Commonwealth. 


“We have assumed that this ques- 
tion does not raise any problem of a 
possible conflict between public office 
and the practice of law. If it does, 
the answer must necessarily depend 
on what office and what practice. 


“OUESTION 2. May a judge of 
a subordinate court, not restricted -by 
statute to engage in the general prac- 


tice of law, ethically represent de- 
fendants in criminal cases, in his own 
or other courts? 


“ADVISORY OPINION: It is 
improper for a judge of a subor- 
dinate court to represent defendants 
in criminal cases in the county in 
which he serves as judge. 


“Any practice of law by one hold- 
ing a judicial position is undesirable 
and is forbidden by statutes in many 
states. By such acts, he utilizes or 
seems to utilize his judicial position 
to further his professional success. 
It is especially undesirable for a 
judge to represent defendants in 
criminal cases as there is the further 
objection that he thereby lends the 
prestige of his office to the defense 
of an alleged criminal and there is an 
apparent inconsistency of employ- 
ment and conflict of interest. It is 
essential that public confidence in the 
administration of justice be main- 


tained. The General Assembly of 
Kentucky has enacted from time to 
time many statutes restricting or pro- 
hibiting this practice of law by hold- 
ers of judicial offices and those con- 
nected with them, ail having the 
common purpose of preserving the 
appearance as well as the substance 
of impartiality in the trial of cases 
and of freeing the courts of the in- 
ference or fact of official influence 
and pressure. We recognize this 
sound public policy of separation of 
judicial office and the practice of law. 


“We realize that the remuneration 
of a judge of a subordinate court 
may not be sufficient to induce a 
competent attorney to accept the posi- 
tion if he is thereby precluded from 
all practice of law. However, the 
relinquishment of practice in criminal 
cases is a burden which he volun- 
tarily assumes upon the acceptance of 
a judicial office and is more than 
compensated for by the benefits of 
the office. Public policy and the tra- 
ditions of the profession require him 
to accept the thorns with the roses. 


“QUESTION 3. In Kentucky 
what are the public offices required 
to be held by lawyers and requiring 
as a condition of tenure that the 
office holder give an oath to enforce 
the laws of the Commonwealth? 


“This question does not concern 
the propriety of any contemplated 
professional act or course of conduct 
as required by RCA 3.590 and is 
probably immaterial in view of our 
answer to Question 1. 


“QUESTION 4 (a). Is it im- 
proper for a lawyer to practice in a 
court over which he occasionally pre- 
sides as a judge pro tempore? 


“This question is too general for a 
definite answer as the propriety of 
such conduct depends on the nature 
and incidence of appointment. If 
there is a continuing appointment 
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with more or less permanent tenure 
of office, although subject to the 
pleasure of the judge or city legisla- 
tive body as is true in regard to 
judges pro tem. of police courts in 
cities of the first, fifth, and sixth 
classes and of county judges pro tem., 
it is improper for the appointee to 
practice any case in the court over 
which he may preside, and until a 
reasonable time after he has severed 
his official connection with that court. 
In other cases, where the services are 
in the nature of a special judge and 
the appointment limited to a partic- 
ular trial or short period of time, the 
appointee is not precluded from prac- 
tice in that court after the expiration 
of his appointment. However, if a 


lawyer accepts such temporary ap- 
pointments frequently so that he may 
be identified in the minds of some 
people with the judicial position, he 
thereby disqualifies himself for fur- 
ther practice in that court until that 
impression has been removed. 


“QUESTION 4 (b). Is it im- 
proper for an assistant prosecutor to 
defend a client in a criminal case? 


“ADVISORY OPINION: It is 
improper for an assistant prosecutor 
to defend a client in a criminal case. 


“KRS 30.140 restricts the practice 
of a law partner of a Common- 
wealth’s Attorney and KRS 69.020 
provides that a Commonwealth’s At- 
torney shall not act as defense counsel 
in any criminal prosecution. The 
same policy would necessarily make 
it improper for an assistant prose- 
cutor to engage in such practice. 
There would be an undesirable in- 
consistency of employment and a 
representation of conflicting interests, 
prohibited by Canon 6 of the Canons 
of Professional Ethics adopted by the 
Court of Appeals for the regulation 
of professional conduct. 


“QUESTION 4 (c). Is it improper 
for a partner of a judge to practice 


in the court over which he presides, 
or for the partner of an assistant 
prosecutor to defend a _ criminal 
case? Would a law clerk or employee 
be subject to the same restriction, if 
any? 


“ADVISORY OPINION: It is im- 
proper for a partner of a judge to 
practice in the court over which the 
judge presides or for the partner of 
an assistant prosecutor to defend a 
criminal case in that jurisdiction. The 
same restrictions apply to members or 
employees of the firm. 


“KRS 30.130 prohibits partner- 
ships between an attorney and a judge 
of any court except police judges in 
cities of the third, fourth, fifth, and 
sixth classes. KRS 30.140 (2) pro- 
vides that no law partner of a police 
judge shall practice law in any case 
pending in the court presided over 
by that judge. Canon 33 of Profes- 
siqnal Ethics requires that the name 
of a partner who becomes a judge be 
dropped from the firm name. In 
regard to the part of this question 
concerning the defense of alleged 
criminals by the partner or law clerk 
of an assistant prosecutor, we refer 
to our answer to question 4 (b) and 
approve the many opinions of the 
Committee on Professional Ethics of 
the American Bar Association that 
neither a law firm nor a partner there- 
of can properly accept employment 
which any member of the firm can- 
not properly accept.” 


Our reaction to the opinions ex- 
pressed by the Board of Bar Com- 
missioners is favorable. Therefore, 
we approve them in substance. This 
approval, however, is not to be con- 
sidered as an exclusive treatment of 
the questions dealt with, but rather 
as interpretative of the Canons of 
Professional Ethics referred to in 
RCA 3.170 and other Rules of the 
Court or Statutes dealing with the 
subjects. 
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NOTICE TO YOUNG 
LAWYERS 


Robert C. Hobson, president of the 
Younger Lawyers Conference, has 
asked the Bar Journal to announce 
that the Conference Luncheon will 
be held in the Mirror Room of the 
Kentucky Hotel, starting at 12:00 
o'clock noon, Wednesday, March 28. 
President-elect John L. Davis and 
President Marcus C. Redwine will be 
guests at the luncheon, and the prin- 
cipal speaker will be Chief Justice 
James W. Cammack. Mr. Hobson 
asked that the entire Bar be advised 
that all members of the Kentucky 
State Bar Association who are thirty- 
five years old or under are automati- 
cally members of the Younger Law- 
yers. Conference. 

In addition to the annual election 
of officers, discussion will be had 
upon the Tax School for the current 
year, including the type of course and 
date it should be held. 

The Tax School sponsored by the 
Younger Lawyers Conference in 
Louisville this past year was ex- 
tremely well attended and conducted 
and presented a valuable opportunity 
to each member of the Kentucky Bar. 


NOTICE TO YOUNG LAWYERS 
WHO HAVE PRACTICED 
FOR 50 YEARS 


During the course of the 1951 con- 
vention a fitting tribute will be paid 
to those members of the Bar who 
have practiced for 50 years or more. 

In addition to the certificate which 
they will receive, Mr. Ernest Wood- 
ward of the Louisville Bar has sent 
to each of them the following invita- 
tion : 

“The Kentucky Bar Association 
has set apart March 29, 1951, at 
10:00 a.m. at the annual meeting at 
the Kentucky Hotel in Louisville, to 
honor its matured members who have 
practiced fifty years. 


“You are urged to attend, and are 
invited to have lunch as my guest 
at the Pendennis Club at noon on 
that date. No speech-making will 
be permitted, the intention being that 
those who strove against each other 
for fifty years may eat and drink as 
friends.” 


Each member of the Bar is urged 
to be present at the meeting at 10:00 
o’clock on Thursday, March 29, to 
pay tribute to those of our members 
who have achieved this distinction. 


LOUISVILLE 
RAISES BAR DUES 


The Louisville Bar Association at 
a meeting held December 8, 1950, 
raised its annual dues to $10.00 for 
regular members. Those members 
not in active practice, those who have 
practiced fifty years or more, and 
those admitted since 1946 pay dues 
of $5.00. 


PRESIDENT SPEAKS 


Appearing on the programs of two 
Divisional Meetings of the Tennes- 
see Bar Association, at Jackson and 
Cleveland last month, was Marcus C. 


Redwine, who spoke on “Lawyers 
Serving Their Profession” and “The 
Kentucky Integrated Bar Act.” 

Mr. Redwine spoke on “Public Re- 
lations and the Bar” before the Coun- 
cil of Bar Association Presidents on 
February 25, at Chicago, during the 
midyear meeting of the House of 
Delegates of the American Bar Asso- 
ciation. 


The Commonwealths’ Attorneys 
Association of Kentucky at its winter 
meeting elected the following officers : 
Rolla R. Craft, Winchester, presi- 
dent; Richard L. Garnett, Glasgow, 
first vice-president ; James Quill, Cov- 
ington, second vice-president; and 
James F. Thomas, New Castle, secre- 
tary-treasurer. 
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Louisville Bar Holds Gridiron Dinner 


The Louisville Bar Association 
held its Annual Installation of Offi- 
cers and Gridiron Dinner in the Ter- 
race Room of the Kentucky Hotel 
on the evening of Wednesday, Janu- 
ary 24, 1951. 


After dinner the retiring president, 
J. Paul Keith, recognized certain dis- 
tinguished guests, including the fol- 
lowing : 

Governor Lawrence W. Wetherby, 
President Marcus C. Redwine of the 
State Bar Association, and Judges 
Shackelford Miller, Jr., Roy M. 
Shelbourne, James W. Cammack, C. 
B. Latimer, Roy Helm, John R. 
Moremen, Brady Stewart, James B. 
Millican, Osso W. Stanley, Campbell 
VanSant, Watson Clay, Ward 
Lehigh, Lawrence Speckman, W. 
Scott Miller, Roscoe Conklin, L. R. 
Curtis, Lawrence Grauman, B. L. 
Shamburger, and David G. Cates. 


Mr. Keith then introduced the new 
president, Oldham Clarke, who pre- 
sented the other officers for 1951, 
who are: Marshall P. Eldred, first 
vice-president ; John M. Robsion, Jr., 
second vice-president ; Leon Seidman, 
secretary; and James H. Frazee, 
treasurer. 


Mr. Clarke stated that the work 
of the Louisville Bar Association has 
improved materially in recent years 
and he thanked the immediate past 
presidents, Mr. Keith, Judge Henry 
Brooks, and Judge Lawrence Grau- 
man, for the outstanding service they 
have rendered the association. He 
further stated that the association is 
carrying forward numerous impor- 
tant programs, including the open- 
ing of a new law library in the 
Court House, a program to improve 
the practice of criminal law, and a 
program to assist the public in the 
election of judges. 


The entertainment for the even- 
ing was a quiz program of eight short 
skits written by Fred J. Karem and 
presented by members of the associa- 
tion with John A. Fulton acting as 
the master of ceremonies. Joe Raine 
furnished the music, Mrs. Fred 
Karem the costumes, and Mrs. Irene 
Fryer and Mrs. Juanita Natter as- 
sisted Mr. Karem in producing the 
“Follies of 1951.” 


The titles and actors were as fol- 
lows: 


1. “County Attorney Turns Sleuth” 
—Preston Young, Ephraim Law- 
rence, Maurice Schulten, and 
Charles Keller. 


“Criminal Court Enlarges”’— 
Richard Drye and Tom Young. 


“How They Did It in the Old 
Days”—Carroll Sanderson. 


“You Be the Judge”—Tom 
Young, Bob Griswold, E. P. 
Sawyer, and Tony Hellmann. 


“The Greeks Had a Name for 
It”—Charles Keller. 


“Comfort and Beauty of the Old 
Court House”—Carroll Sander- 
son, George Warwick, and Rich- 
ard Drye. 


“The Family 
rice Schulten. 


“High Finance after Midnight” 
—Jim Taylor, Leo Sandmann, 
Tony Hellmann, Tom Young, 
Ephraim Lawrence, and John 
Knopf. 


Almanac”—Mau- 


Approximately 400 members and 
guests attended, and from all reports, 
it was a very successful meeting. 


— 
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The President's Page 


We are all looking forward to the best and most largely attended State 
Bar Convention, March 27-29. The program appears in this issue of the 
Journal. We commend it for close reading, and suggest it has a constructive 
and well planned series of addresses, panels, and activities, to interest and 
challenge every lawyer in the state. We invite all to come to enjoy, profit, 
and visit. 

A feature which we highly commend is the ceremony Thursday morn- 
ing, March 29, honoring all attorneys who have practiced 50 years, or longer. 
An award will be delivered to them. The Hon. Ernest Woodward will enter- 
tain these “Senior Counselors” at a luncheon at the Pendennis Club at noon 
the 29th of March. We urge the younger lawyers to bring these grand 
leaders of the bar to Louisville. We invite the friends and families of the 
“older lawyers” to attend this Recognition Service. 

We wish to report that our public relations program is in full swing in 
every part of the state, and many favorable and heartening things are being 
said about it. We refer to a short story of progress of these activities, on 
other pages of this Journal. 

We call attention to the exhibit that will be in the Kentucky Hotel lobby 
during the convention. It will illustrate the varied and numerous activities 


and programs of your State Bar during the year now closing. It is urged 
that every lawyer stop to look at it, and he will be proud of his Association. 


The most arduous, and in many ways the very most important, work 
of the State Bar is the handling of disciplinary cases, complaints against 
lawyers who have been accused of transgressing the Canons of Ethics. While 
the least publicized, it is stated that this work is given preference by your 
Board of Bar Commissioners, who have during this year been most co-op- 
erative, earnest, and zealous to handle all cases coming before the Board in 
a legal, diligent, and deliberate way, sending as promptly as possible to the 
Court of Appeals its recommendations, after hearing fully the testimony of 
both sides. In this way the Integrated Bar of Kentucky makes one of its 
finest and most helpful contributions to the public welfare and the standing 
of the legal profession. 


The younger lawyers of the Association have been quite responsive, and 
have helped materially in many ways in the promotion of our new program. 
They deserve special mention and thanks. It is felt they will continue the 
Tax School, which was such an outstanding success, as one of the ways they 
can help lawyers everywhere. 

Your President also desires to thank the scores and hundreds of attorneys 
in every county of the state for their ready and cheerful co-operation and 
help in so many ways. Your retiring officers are genuinely grateful. 


Marcus C. REDWINE 
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Public Relations Program Is In 
Full Operation 


RADIO STATIONS CO-OPERATING 


It is a source of genuine gratifica- 
tion that the public relations program 
of the Kentucky State Bar, inaugu- 
rated in November, 1949, under the 
leadership of a splendid committee of 
nine lawyers, is meeting with good 
reception and excellent success, all of 
which is due to the fine co-operation 
of Kentucky radio station managers 
and local bar leaders. We are on the 


air in every part of the Common- 
wealth, and with extraordinary re- 
sults, as evidenced by public response 
and listening interest. 

We have only seven scripts or 
panel discourses prepared and dis- 


tributed, and we are trying desperate- 
ly to get the other six written at once. 
They have been promised. 

It is now felt that our program will 
go out over all the forty-four radio 
stations in the state by late spring. 
Our committees in each congressional 
district are functioning in a fine way. 

Here are typical reports of progress 
and reactions recently received. 

“I have heard the first three Sun- 
day. afternoon panels by local attor- 
neys. The subjects are timely, and I 
have been intensely interested and 
believe the public generally will be 
too.” (Mrs. Paul S. Powell, Hender- 
son ) 


“On January 9 we began present- 
ing the radio scripts on our local sta- 
tion, WKAY. We will continue each 
Tuesday, at 6:45 p.m., until we have 
completed the scripts. I have only 
seven scripts, but I understand there 
are more. If there are more, I would 
appreciate your forwarding them to 
me immediately so that I can have 
copies made and continue the series 


of programs without any breaks. Our 
Circuit Judge is helping and appeared 
on the first broadcast. He practiced 
with us too. 

“The public reaction to the pro- 
gram has been favorable and all o 
the lawyers at the local Bar are co- 
operating nicely.” (Uhel O. Barrick- 
man, Glasgow) 


“We presented a total of nine pro- 
grams over Station WPKE in Pike- 
ville on successive Tuesday nights. 
Three of these programs were orig- 
inal, having been edited by several of 
us in the local Bar. There was wide- 
spread and audible response through- 
out this section. 

“My last information from Johnson 
and Floyd counties was that four 
programs had been broadcast over 
Station WSIP in Paintsville. Floyd 
County has no radio station, but be- 
tween the two stations previously 
mentioned we pretty well covered 
about five counties. The potential 
listening audience included in this 
coverage is about 260,000 people. 

“We are firmly convinced that the 
emphasis on public relations was sore- 
ly needed and are appreciative of 
your personal enthusiasm in this pro- 
ject and hope that at the annual 
meeting you will urge your successor 
to continue to encourage and spread 
this splendid program. As its prin- 
cipal proponent you should be quite 
gratified at the tremendously faver- 
able results it has achieved.” (James 
Wine, Pikeville) 


“I happen to be chairman of the 
Public Relations Committee of the 
Boyd County Bar Association, and G. 





Annual Meeting, March 27, 28, and 29, Kentucky Hotel, Louisville 





KENTUCKY STATE BAR JOURNAL 53 





B. Johnson, who is chairman of the 
District Committee on Public Rela- 
tions, turned over to me the radio 
scripts for the first seven radio pro- 
grams. We have started on this, 
having the first one Tuesday night 
February 6 and are going right along 
with them over Station WCMI each 
Tuesday evening at 7:30. 

“We only have the first seven, 
however, and I am wondering if the 
others are ready yet. It was our 
understanding that there would be 
thirteen in all. 

“Attached clipping from the Ash- 
land Daily Independent of February 
6, shows our program has received a 
fine announcement, and we anticipate 
an excellent response.” (Howard 
VanAntwerp, Jr., Ashland) 


“The Boyd County Bar Association 
last Tuesday night presented the first 
of the series of broadcasts prepared 
by the State Bar. From all indications 
it was well received. 


“Radio Station WCMI is very co- 
operative in the matter. We were 
delayed some by the fact that the 
Station wished to give us a good 
hour.” (G. B. Johnson, Ashland) 


“The Mason County Bar Associa- 
tion started their initial broadcast 
over Station WFTM in Maysville, 
Kentucky, on Sunday evening, Febru- 
ary 11, 1951. The program lasted 
from 7:45 to 8:00 pm. Eastern 
Standard Time. The first script was 
“The Role of a Lawyer in Free So- 
ciety.” As we have only a few scripts 
please let us have more as we intend 
to continue this program over the 
radio weekly. We have also used spot 
announcements on the radio to call 
the listeners’ attention to the Sunday 
evening programs. 

“We have also inserted weekly ads 
in both newspapers here, they being 
copies of the ads which you sent us. 
Am enclosing a copy of the first two 
ads.” (Bernard Coughlin, Maysville) 


Law Student Scholarships 


Twenty Elihu Root-Samuel J. Til- 
den Scholarships with a value of 
$2,100 a year in the New York Uni- 
versity School of Law will be a- 
warded on a competitive basis, two 
from each of the ten Federal Judicial 
Circuits, on the basis of potential 
capacity for public leadership, extra- 
curricular activities, and academic 
record. 


PURPOSE — These scholarships 
are designed to aid young men who 
give promise of becoming outstanding 
lawyers in the American tradition. 
The scholarships are named for two 
graduates of the School of Law— 
Elihu Root, 1867, and Samuel J. 
Tilden, 1841—because they exempli- 
fy the best in this tradition: They 
were able advocates, wise counselors, 
leaders in the organized bar, and dis- 


each state. 
application blanks and further in- 


tinguished public servants. The ob- 
jective of the donor of these scholar- 
ships is to attract to a special training 
program young men who have the 
ability and the ambition to follow in 
this tradition. 


ELIGIBILITY—A candidate must 
be a citizen of the United States who 
will have completed the requirements 
for a baccalaureate degree from an 
approved college or university by 
September, 1951. He may apply 
from the state in which he resides or 
in which he has attended college. 


PROCEDURE—Selection will be 
made by a panel in each circuit on 
the nomination of a committee in 
A candidate may obtain 


formation by writing to: Dean, New 





Annual Meeting, March 27, 28, and 29, Kentucky Hotel, Louisville 





54 KENTUCKY STATE BAR JOURNAL 





‘York University School of Law, 
Washington Square, New York, N.Y. 

President Marcus C. Redwine, 
representing the State Bar, Chief 
Justice James Cammack, and Mark F. 
Ethridge, publisher of the Cowurier- 
Journal and the Louisville Times, 
have been appointed by National 
Chairman Judge Arthur T. Vander- 


bilt of New Jersey as a committee to 
pass on the qualifications of candi- 
dates from Kentucky. 

The new Law center of New York 
University School of Law, costing 
nearly five million dollars, will be 
dedicated next September at the time 
of the American Bar Association 
meeting in New York. 


Report of Fifth District Meeting 


Prepared by MARTIN R. KIRCHHOFF, Newport 


The Fifth District Bar Meeting 
was held October 5, 1950, with the 
Campbell County Bar as host. The 


meeting was called to order by M. C. 
Kirchhoff, president of the Campbell 
County Bar, who called upon Camp- 
bell County Judge Stanley C. Moebus 


to welcome the district members. 

Robert C. Hebson of Louisville 
discussed the Tax School and Junior 
Bar Activities, which met with the 
immediate approval of the large as- 
sembly. H. H. Harned, secretary of 
the State Bar, suggested some 
changes to the By-Laws of the Asso- 
ciation and discussed some of the 
current matters of concern which af- 
fect the Bar at large and some of the 
specific problems of immediate con- 
cern to some individual bar associa- 
tions. 

James B. Milliken, Judge-elect of 
the Court of Appeals, spoke on the 
pros and cons of our present method 
of electing officers to the State Bar 
Association and the assembly en- 
dorsed the present method. Grover 
C. Sales of Louisville spoke on the 
need for a Legal Aid Clinic and the 
need for better public relations. The 
individual local bar associations have 
acted upon his suggestions and now 
have plans near to the operating 
stage. 


M. C. Minor of Danville rounded 
out the afternoon session with his 
well prepared address on the Trust 
Departments of Banks and their re- 
lations to the Bar. Mr. Minor placed 
much stress on the need for a mutual 
understanding of the other’s prob- 
lems. 

The evening session, with Circuit 
Judge Ray L. Murphy presiding, was 
treated to two inspiring addresses. 
The first, by our President, Marcus 
C. Redwine, who outlined a com- 
mendable program by which law stu- 
dents in the future will be able to 
obtain an inside view of the legal 
profession and the procedure that is 
followed to put theory to practice 
before they receive their LL.B. 

The Hon. John E. Mulder, from 
the American Law Institute, spoke on 
the other side of the problem and 
outlined a program by which the 
regular practicing attorney can keep 
abreast with the latest cases and 
changes in the law. The institute will 
provide individual study courses and 
then furnish speakers for interested 
groups. 

Lorimer W. Scott, district chair- 
man, is to be commended for his 
efforts in providing the district with 
an interesting and well rounded pro- 
gram. 
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Ethics Defined 


The recent decision of our Ken- 
tucky Court of Appeals, affirming the 
Board of Bar Commissioners, to the 
general effect that a judge even though 
not prohibited by statute to practice 
law, cannot with propriety practice in 
his own court, has met with universal 
approval. The importance of the de- 
cision, however, lies in the fact that 
the Court has made definite, under 
pain of disbarment, what before was 
generally regarded by the majority 
as “law,” and by the minority as 
merely “good taste.” 

The decision is all-inclusive and 
binds not only judges but all lawyers 
who hold public office, requiring as 
a condition of tenure that they take 
an oath to uphold the laws of the 
Commonwealth. In this respect, the 
Court tacitly approves in toto the 
“Opinions” of the Committee on Pro- 
fessional Ethics of the * American 
Bar Association, which are consistent 
to the effect that the taking of an oath 
of office makes the public the lawyer’s 
client ; and if there is any conflict be- 
tween the public and an individual 
private client, the lawyer’s first duty 
is to the public, and his private prac- 
tice must suffer. As the committee 
said in Opinion No. 142: 


“Nor does the fact that the com- 
pensation provided for the office is 
meager furnish a justification. With 
every benefit, there is a correspond- 
ing burden. If one is not willing to 
undertake the burden, he should not 
accept the benefit of the office.” 


Contrary however, to some news- 
paper reports on the opinions, they 
were not directed at any individual, 
but were issued for the guidance of 


the profession. Both the Louisville 
Courier-Journal and the Covington 
Times-Star editorially queried, “Why 
the interpretations were ever neéces- 


sary in this formal manner?” The 
answer to that is that a lawyer is 
bound more by the ethics of his pro- 
fession than by statute. Again quot- 
ing Opinion No. 142: 


“A legislature cannot by enacting 
a statute render ethical that which is 
inherently unethical. Standards of 
professional conduct are not matters 
of legislative determination. They 
derive from the expressed views of 
the majority of the profession and 
ultimate acceptance of those views by 
the courts.” 


We think the opinion demonstrates 
that the Bar is still the best policing 
agency for lawyers. The Bar reiter- 
ates its opinions on legal ethics in the 
same manner as all individuals review 
the Ten Commandments. 


OLD STUFF 


When the freshman returned a vol- 
ume of Shakespeare to the library he 
was asked what he thought of the 
Bard’s writing. “I don’t see why 
people make such a fuss over his 
work. All he has done is bring to- 
gether a bunch of old well known 
quotations.” 


NEW MOTHER HUBBARD 


She went to the butcher’s 
For spareribs and suet, 
But found that some others 
Had beaten her tuet. 
She said she would settle 
For sausage or liver, 
The butcher insisted 
He had none to giver, 
She pleaded for pork chops... 
For meatballs . . . for mutton 
The butcher said: “Lady, 
I just ain’t got nutton!” 
—Montana Legionnaire 
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THE ESSENTIAL LINK 














BALDWIN’S 1951 “KRS” SERVICE 
Ready for Delivery 


Including: 


Placement of Annotations under New Insurance Law 
by James C. Creal, General Counsel, Division of Insur- 
ance of Kentucky 


Complete, Up-to-date Legislation 
Current Annotations 
Thorough Index 


EVERYTHING IN ONE COMPACT VOLUME 
Order your copy today! 


BANKS-BALDWIN LAW PUBLISHING COMPANY 


Cleveland 

















THE JOURNAL 


The Kentucky State Bar Journal is 
a homemade product. It is owned by 
Kentucky lawyers, managed by Ken- 
tucky lawyers, edited by Kentucky 
lawyers, and published by Kentucky 
lawyers for Kentucky lawyers. We 
can expect to get out of it only as 
much as we put into it. The Journal 
committee and the editors are con- 
stantly on the alert for worth-while 
articles to publish; and each quarter 
put into the Journal the best they 
have been able to obtain. Sometimes 


this makes a good issue and at other 
times the issue is not so good, but al 
ways the best available material has 
been used. 

The Journal invites and entreats 
the Kentucky lawyers to submit to it 
any article that the writer deems « 


interest to the profession. Articles 
presenting a novel legal question are 
always needed. Anecdotes with a 
legal flavor are very acceptable, they 
add spice to the pudding. Articles 
relating to the practice of law tha. 
present no legal problem but have 
entertaining value are wanted. Court- 
room experiences are very desirable. 

If the lawyers of Kentucky would 
take this matter seriously and con 
tribute what they could to the Journ. 
it would be a much better Journal and 
one of the best in the United States. 
Won’t each of you Kentucky lawyer 
seek to make some contribution to 
your own Journal., 


THE CLOSED SHOP 


Labor, a weekly newspaper pub- 
lished in Washington, D. C., in its 
issue of January 26 is severely criti- 
cal, editorially, of the action of the 
Fulton County, Kentucky, lawyers 
for publishing the following adver- 
tisement : 


“NOTICE 


“Kentucky laws prohibit the writ- 
ing or drawing of deeds, mortgages, 
wills, or other legal instruments for 
another person for a fee, except by a 
licensed lawyer. 


“Kentucky law prohibits the prep- 
aration or filling out of income tax 
reports for another person for a fee, 
except by a licensed lawyer or a li- 
censed certified public accountant.”— 
Fulton County Bar Association. 


The editorial accuses the lawyers 
of enforcing a closed shop by legal 
process and says that no labor union 
ever dared do such, and then goes on 
to say that the lawyers and the ac- 
countants are the loudest shouters 
against the closed shop for the ordi- 
nary run-of-the-mine workers. 


We have never heard of any bar 
association or other professional as- 
sociation either advocating or oppos- 
ing the idea of a closed shop. That is 
a matter that is left to each member’s 
judgment, and the organization as 
such takes no part in it. The idea is 
not so much that of a closed shop as 
it is to see that the law is obeyed, the 
public is protected, and competition 
is fair. Would Labor advocate that 
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the payment of liquor licenses be on 
a voluntary basis and have the honest 
license-paying dealer compete on an 
equal footing with the bootlegger? 
Where a license is required isn’t it 
best to see that everyone engaged in 
the business has one? These lawyers 
and accountants are especially equ p 
ped by education and training to do 
the work they propose to do, then 
shouldn’t they be protected from the 
competition of incompetents and 
quacks ? 

The public insist that the profes- 
sional man know his profession. This 
is just and right. An untrained man 
should not be permitted to trifle with 
the health, rights, or liberties of an- 
other, and they are by law forbidden 
to do so. The Fulton County lawyers 
are seeking only to protect the publ c 
from the quack and the charlatan, 
and to protect themselves from the 
unfair competition of such. 

It looks to us as if Labor was try- 
ing only to pick a quarrel with the 


professions or else to class every act 
that seeks to protect the public and 
at the same time make competition 
fair on a par with the labor unions. 


PUBLIC RELATIONS 
OF THE BAR 

The present President of the Ken- 
tucky State Bar Association, in his 
first general message to the Bar, 
emphasized the necessity of proper 
public relations between the Bar and 
the public. This is in step with the 
times. 

Government and politicians have 
since the days of Rome and Greece 
recognized the value of propaganda. 
In everyday life, labor, capital, re- 
ligion, and fraternal orders have 
adopted advertising and propaganda 
to further their respective causes. 
Psychological warfare played an im- 
portant role in the last world conflict, 
and still does! 

It is surprising how few people 
know when to consult a lawyer or 


appreciate the services available to 
them by consultation with a lawyer. 
The fact that this is true can only 
indicate that the legal profession has 
defaulted in apprising the general 
public of the legal services available 
and in educating them as to the prop 
er position of the attorney in our 
society. 

Elsewhere in this issue, report is 
made as to advertising of legal sery- 
ices and development of the public 
relation activities presently being car- 
ried on by the local and State Bar 
associations. We are advised that the 
Bar Association of the District of 
Columbia and local bar associations 
in various states have carried on 
successful paid advertising programs. 
Although our canons of ethics 
prohibit individual advertising, the 
American Bar Association has indi- 
cated that institutional advertising is 
not prohibited. 

In addition to the historic rule 
which the lawyer has taken in coun- 
seling, advising, and defending our 
citizens and protecting their rights, 
the Kentucky Bench and Bar is mak- 
ing tremendous strides toward over- 
coming previous criticism of our pro- 
fession by “putting our house in 
order,” and it is only fitting that the 
public should be kept informed of 
both phases. 


PRE-TRIAL CONFERENCES 


The development of the law is 
slow; but it is always sure and re- 
flects the times. Many lawyers ob- 
jected, and still do, to commissions, 
bureaus, and referees taking over the 
work once performed by a court. But 
who would return to the old system? 
No busy lawyer could afford to; nor 
could his busy client! 

Pre-trial conferences reflect an un- 
questioned demand of the _ times. 
Wherever utilized honestly and in the 
spirit of its enactment compulsory 
pre-trial conferences have proved and 
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will prove successful; and profitable 
to both sides rather than only one! 

Under date of November 14, state- 
wide news dispatches from Frankfort 
revealed that our Judicial Council 
offered pre-trial conferences as a 
possible preventive method to over- 
crowded circuit court dockets. The 
utilization of any form of pre-trial 
conference will not only do that, but 
it will bring more substantial justice 
than even its proponents realize. 

There is only one condition neces- 
sary to make a pre-trial conference 
plan succeed—that is a sympathetic 
trial judge, sympathetic to the pre- 
trial plan. He can control the situa- 
tion. He can define the issues and 
narrow them. He can by his position 
bring substance and law out of shad- 
owy pleadings and can do his greatest 
service by discouraging rather than 
encouraging litigation. 

If you favor the pre-trial plan, be 
sure that your Circuit Judge knows 
that you do, and drop a line to Porter 
Sims, chairman of the Civil Code 
Committee, so that his committee will 
know that it has the backing of the 
lawyers of the state in whatever sug- 
gestion it offers on a pre-trial pro- 
cedure. 

Opposition to the plan, when pre- 
sented in other states, came principal- 
ly from trial counsel or “jury law- 
yers.” It does definitely limit the 
opportunity for the display of their 
particular talents. At 10 Fordham 
Law Review 76, we find a quotation 
that fits the situation: 


“One of the vital, if not the out- 
standing, advantages of pre-trial pro- 
cedure is to take the trial of actions 
out of the realm of surprise and man- 
euvering whereby an unwary counsel 
might see the just cause of his client 
lost. It may be romantic and charm- 
ing to watch the skillful trial lawyer 
as he lies in wait to pounce upon an 
uninformed and less skillful counsel, 
but the results frequently are not 
just.” 


Pre-trial conferences will do much 
to make the ordinary law suit definite 
and understandable, the time for 


judgment earlier, the cost less, and 
the final judgment prompt and with a 
greater chance of being just! 


THE JUDICIARY 


What was thought a routine article 
in last month’s Journal turned out to 
be most thought provoking, at least 
from our critics’ viewpoints. We re- 
fer to the article by Ernest Wood- 
ward of Louisville on the obligation 
of the Bar. 

It has been pointed out to us that 
the following extract is worthy of 
repetition : 


“If the judiciary loses the confi- 
dence of our people . . . the people 
will repudiate our form of govern- 
ment. The average man will resent, 
but endure, inequitable taxation and 
discriminating regulation. He will 
denounce executive oppression or 
wasteful administration, but he will 
tolerate all of them. . . But whenever 
the average man believes . . . his per- 
sonal freedom . . . is dependent upon 
a corrupt or subservient judiciary, he 
will destroy it and tear down the 
political house of which it is a part.” 


Whether that conclusion is true or 
not, we do not know; history knows 
and the future knows! But we know 
that the judiciary, as always, faces 
tremendous responsibilities. 

This year finds many new judges 
in Kentucky. From the Court of 
Appeals to the Justice Court, lawyers 
will find new personages confronting 
them from the Bench, and new minds 
with which to cope. 

The Bar owes a great obligation to 
the Judiciary. As we enter another 
war era, it is more important than 
ever that we all have the assurance 
that our democracy can continue to 
work here. A democracy can exist 
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ohly under law; and a free court and 
a free judge best exemplify the 
democratic state. 

From the Bar comes the ae se? 
It is important that every lawyer be 
on a constant lookout for judicial 
timber. The Bar has a duty to the 
country and itself to see that judges 
lacking judicial temperament and 
high moral concepts should be quick- 
ly replaced, and that those with de- 
sirable traits be encouraged to run 
for, or accept, judicial appointments. 
The suggestions of Mr. Grafton in 
this issue are very timely. 

The recent Kefauver Congression- 
al Committee reports have indicated 
some few judges have placed their 
political obligations above their sworn 
judicial responsibilities. If a judge 


feels that his personal, political, and 
social connections prohibit him from 
correctly interpreting the law in the 
light of constitutional mandate and 
legislative direction, then he should 


resign. Quite often the popular side 
is not the legal side, but the judge has 
no choice, he must stand by the law 
even if it means his personal political 
suicide. After ail, the Great Law- 
giver was not universally popular. 

The judge in the public eye is the 
law. ginal transgressions progress 
into total disregard. Without law, 
certainly the fate Mr. Woodward pre- 
dicts will result. As U. S. District 
Judge. Robert N. Wilkin (Ohio) said 
recently : 


“Against the blessing of the law 
as we have known it, compare the 
misery of those countries where law 
has been abandoned .. . there is ex- 
tortion . . . slavery, rape, and bestial- 
ity. Against that fate, we are still 
free to work and fight. If we under- 
stand the issue, there will be no sacri- 
fice too great for victory. . . The issue 
is law with reason and conscience, or 
lawlessness and utter depravity.” 


Concerted large-scale combinations 
to defeat the law as revealed by the 


Kefauver Committee is tantamount 
to national treason, and those few 
judges who become the ally of such 
subversive groups deserve the fate of 
Major Andre, although none of the 
courtesies we all extend him in our 
thoughts! 


The Court of Appeals has reduced 
the number of subjects on which ap- 
plicants for admission to the bar must 
be examined from 23 to 16. The 
dropped subjects are: sales, insur- 
ance, agency, partnership, administra- 
tive law, public utilities, and taxa- 
tion. 


Appearing on Glasgow’s first radio 
program over WKAY to better pub- 
lic relations between the bar and the 
public were Louis Nunn, Judge Frank 
Jones, and Brents Dickinson, all of 
Glasgow. “The Role of a Lawyer in 
a Free Society” was the subject of the 
second broadcast and featured were 
Uhel Barrickman, Philip Wilson, and 
Judge Carroll Redford. The series is 
under the direction of Uhel Barrick- 
man. 


The Kentucky County Attorneys 
Association at its annual meeting in 
December elected the following of- 
ficers: Sampson B. Knuckles, Barb- 
ourville, president; Paul Mansfield, 
Lexington, and John H. Clark, Mays- 
ville, vice-presidents; 7. Elmore 
Hodges, Munfordville, secretary ; and 
Harlan Judd, Burkesville, treasurer. 


At the annual dinner given by the 
Lexington Bar Association for the 
Court of Appeals, held. January 8, 
Commissioner Watson Clay spoke for 
the Appellate Court, Strother Kiser 
spoke on behalf of the senior mem- 
bers of the bar, and Calvert T. Ros- 
zell represented the junior members. 





Annual Meeting, March 27, 28, and 29, Kentucky Hotel, Louisville 





LEGAL ARTICLES 


Responsibility of the Bar 
In Judicial Selection 


By ARTHUR W. GRAFTON 


EDITOR’S NOTE: Mr. Grafton is a practicing member 
of the Louisville Bar and a member of the firm of Wyatt, 


Grafton and Grafton. 


Lawyers, both individually and as 
members of the State and local Bar 
Associations, worked hard for and 
contributed materially to the success 
of the campaign two years ago de- 
signed to raise the constitutional 
limitation on salaries. We were pri- 
marily interested in this amendment 
to the Constitution because it would 
permit the payment of better salaries 
for judges and in the hope that with 
higher salaries we could expect to get 
better men to run for, and the better 
judges to remain on, the Bench. 


In 1951 all circuit judges in the 
Commonwealth stand for election. 
Now we have the opportunity to cash 
in on the work done in 1949. If we 
do not come out of this year’s election 
with a substantially strengthened 
Bench, it will either be because the 
Bar has failed to take advantage of 
its opportunities or because the salary 
limitation amendment was not actual- 
ly needed. In either event the efforts 
of two years ago will become mean- 
ingless. 


It is unthinkable that we should 
leave to chance or to the normal 
political process the determination of 
these questions. If the amendment 
was worth working for, it was only 
because it would give us this year’s 
opportunity. The only real question, 
therefore, should be not whether the 
Bar Associations will take an active 
interest in this year’s election but 
when and how should their efforts be 
made so as to produce the desired 
results. 


It takes only a moment’s reflection 
to emphasize to the practicing law- 
yer what a real and vital stake each 
lawyer has in the strengthening of 
the Bench. The prestige and stand- 
ing of the Bar generally in any com- 
munity is necessarily tied to the pres- 
tige and standing of the Bench. When 
the public generally has respect for 
the courts and confidence that they 
truly and promptly administer justice, 
the practicing lawyer occupies a high 
place in the community. When this 
confidence is shaken or when public 
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respect deteriorates, the position of 
the lawyer likewise deteriorates. In- 
deed, unless the public believes that 
the courts can and do fairly admin- 
ister the law, there is very little place 
in the community for the lawyer at 
all. And this is true whether the 
nature of the particular lawyer’s prac- 
tice requires him to be in court much 
or little. Office practice after all is 
but the giving of advice as to what 
the courts would do if the problems 
under study ultimately result in liti- 
gation. 


It is my considered judgment that 
if each practicing lawyer would de- 
vote a month of his time in 1951 
working at the problem of getting 
the best possible candidates elected 
to the Circuit Court Bench, he would 
in the course of the next six years 
realize more financial benefit from 
this time than he could from any- 
thing else he might do during that 
month. 


On the tangible side, the good judge 
saves the practicing lawyer much 
time. The industrious judge disposes 
of litigation expeditiously. Laziness 
is one of the outstanding qualities of 
bad judges and results in aggravation 
of the delays which are inherent in 
any judicial system. On this one 
score alone the active practitioner 
could count on making up the month’s 
time I have referred to above. 


Again good judges mean less ap- 
peals. Reasonably sound decisions in 
the lower court would result in the 
ending of much litigation there to 
the direct financial gain of most law- 
yers. This in turn relieves some of 
the pressure in the Court of Appeals 
which could give more time to the 
cases which have to be appealed and 
should result in more satisfactory 
work at that level. Most litigation 
should end in the circuit court and 
would end there if the Circuit Bench 
was made as strong as it very well 


can be. 


Of course, it goes without saying 
that the active Bar really knows bet- 
ter than any other group whether a 
particular judge is good, bad, or in- 
different. The average litigant, see- 
ing the result in his own case, forms 
his opinion from that result, and this 
opinion is rarely fair to the judge. 
His lawyer contributes to this re- 
sult, it being the human quality in 
lawyers to take credit to themselves 
for winning their case and to place 
the blame of losing it upon the judge. 


The non-litigating public often 
forms opinions concerning judges on 
evidence having little to do with their 
real capacity to handle the work of 
the court or to decide the questions 
presented to them. Contrary to pub- 
lic impression, the day-to-day duties 
of a judge are humdrum. Colorful 
judges as a rule are a headache to 
litigants, lawyers, and the appellate 
courts. In this regard they are as 
undesirable as some of our more 
colorful military leaders. Crusading 
judges get the publicity, but rarely 
(with some exceptions) carry out the 
functions for which they were elected. 
In order to acquire coloration a judge 
most often substitutes his own ideas 
for the law and his court becomes a 
personal sounding board rather than 
a legal forum. 

Fortunately, however, in most cases 
the Bar is able to substantially in- 
fluence public opinion. If lawyers are 
not willing to exercise leadership on 
the subject of selecting judges, it is 
difficult to see how they can claim the 
right to leadership on any other pub- 
lic question. It remains to be seen, 
concerning the qualification of judges, 
whether the Bar can make this in- 
fluence felt at the polls, and unless 
we do make it effective at that point 
this position of influence is largely 
wasted. 


One of the main difficulties is that 
judgeships are relatively obscure jobs 
and the general public is apathetic 
about these races. In the nature of 





Annual Meeting, March 27, 28, and 29, Kentucky Hotel, Louisville 





KENTUCKY STATE BAR JOURNAL 63 





— 


things, judicial races do not present 
jssues upon which the man in the 
street feels very strongly. Straight 
ticket voting is still the rule rather 
than the exception and generally some 
ofice other than a judgeship heads 
the ticket. This year the governor- 
ship will head the ticket and tend to 
dominate the result. 

If we are to really get the men we 
want we must exercise our influence 
before the primary, as we cannot 
hope to get enough scratching to 
overcome the effect of a lopsided re- 
sult in the gubernatorial race. If we 
handle things right we should get ac- 
ceptable candidates on both Demo- 
cratic and Republican tickets before 
the general election. 

Granted then that the lawyers have 
a real stake in the election results and 
granted that they are willing to work 
for that stake, how can we effectively 
influence the votes, and before get- 
ting to that question, how do we select 
the candidates for whom we want this 
influence ? 


In the smaller communities of the 
State most of the leaders of public 


opinion know the incumbent per- 
sonally and the local Bar Association 
doubtless carries much greater weight 
than is true in an area such as Louis- 
ville. Here we have nine circuit 
judges, most of whom are relatively 
unknown. How do we decide which 
of these judges we will support for 
re-election and whom we will sup- 
port in opposition to the ones that we 
think should not be re-elected? 

It is obvious that individual law- 
yers, acting individually, can produce 
only negligible results. The Bar As- 
sociation as a whole, however, should 
be able to wield some influence and 
if the Bar Association acts intelligent- 
ly its influence, even if small, could 
very well be decisive. 

In 1945 when the present Bench in 
Jefferson County was elected, the 
margin of victory in each race was 
but a few hundred votes. The ac- 


tive dues-paying members of the 
Louisville Bar Association number 
approximately 600. Assuming that 
each member could influence the vote 
of one other person (if he can’t carry 
his wife’s vote, he ought to at least 
be able to influence his secretary) and 
if the Association shows anything like 
solidarity, we ought to be able to 
move at least 1,000 votes behind the 
candidates endorsed by the Bar As- 
sociation and away from those whom 
the Bar Association rejects. In addi- 
tion, each lawyer ought to be able to 
influence one client and all these 
votes, judging from the past record, 
would decide the issue. 


Solidarity in the Bar Association 
in turn depends upon the formulation 
of a selection method which the 
members of the Bar in general be- 
lieve to be adequate and fair. A num- 
ber of such plans have been studied 
by the Judiciary Committee of the 
Louisville Bar Association and it ex- 
pects to announce one to the Associa- 
tion shortly. Plans under study in- 
clude those used in a number of other 
cities with good results, the one being 
most actively considered at present 
being the Cleveland Bar Association’s 
plan. 


The Cleveland plan has been suc- 
cessfully used for more than thirty 
years with the result that the Bar 
Association there now exercises great 
influence in the judicial campaign. 
This plan seems to meet most of the 
problems and is briefly as follows: 


Approximately 90 days before the 
filing date for candidates for judicial 
office, the Bar Association runs a poll 
among its members as to the qualifi- 
cation of the incumbents. A ques 
tionnaire containing eleven questions 
is sent to each member of the Bar 
and returned to a firm of independent 
public accountants for tabulation. 
The eleven questions are variously 
weighted and cover most of the fac- 
tors properly to be considered in 
selecting judges, including industry, 
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légal ability, legal experience, cour- 
tesy, fair-mindedness, promptness, in- 
tegrity, personal habits, and conflict- 
ing activities. Legal ability and per- 
sonal integrity are naturally given the 
most weight. 

When the answers to these ques- 
tionnaires have been received and the 
results tabulated, any judge who has 
received a total of 85 out of a pos- 
sible 100 points, gets the immediate 
and active endorsement of the Bar 
Association for re-election. 

If an incumbent in this poll falls 
below the minimum standard (of 70 
points) he is immediately and pub- 
licly denied endorsement by the As- 
sociation. Judges who score between 
70 and 85 per cent are held unen- 
dorsed until after the second poll. 

Thus as a result of the first poll, 
completed at least 60 days before 
filing date, the well qualified incum- 
bents are assured of Bar Associa- 
tion support for re-election and those 
clearly unqualified are assured of op- 
position. This has the effect of dis- 
couraging opposing candidacies for 
the better judges and encourages can- 
didates to come forward in opposi- 
tion to the unqualified judges. 

Assuming that after the first poll 
some of the incumbent judges are 
rejected or held unendorsed for re- 
election, candidates are encouraged to 
announce for these posts and a sec- 
ond poll is taken approximately 60 
days before the filing date. To merit 
endorsement, these non - incumbent 
candidates must score in excess of 
the minimum 70 points and must 
make a better showing than the in- 
cumbent candidate if the incumbent 
is at that time held unendorsed. If, 
as a result of the second poll, no 
qualified candidate is available, the 
Bar Association, through either its 
Executive Committee or its Judiciary 
Committee, is authorized to draft a 
candidate. 

The widest publicity is given to 
the results of these polls and the 
members of the Bar Association are 


urged to pledge themselves to support 
only the candidates which merit and 
receive Bar Association endorsement 
through this method. 

One objection to this plan is that 
it favors retention of incumbents who 
have handled their job well enough 
to get a grade of 85 at the first poll 
and discourages opposition to them. 
This means that if you have a good 
judge, there is very little opportunity 
of getting a better judge, but this 
fault in the systems appears to be a 
minor one. In practice, it appears 
that it has been difficult, if not im- 
possible in the past, to defeat a good 
incumbent except upon purely po- 
litical grounds, and the system is 
primarily designed to take politics 
out of judicial selection. One great 
advantage of the system is that mem- 
bers of the Bar Association can an- 
nounce in advance their determina- 
tion to abide by the results of the 
poll and can be freed of personal em- 
barrassment in failing to support per 
sonal or political friends who do not 
qualify for Bar Association endorse- 
ment. The determination of who 
we will support is made by the Bar 
as a whole and not upon personal 
or political ties. 

Another great advantage, of course, 
is that well qualified lawyers, who 
are willing to stand for office but 
who have no political connections or 
ties, will be encouraged to run against 
unqualified incumbents knowing that 
they will receive the endorsement of 
the Bar Association, a factor of which 
the political organizations will doubt- 
less take full cognizance. 

No plan has as yet been adopied. 
Some doubt has been voiced on vari- 
ous features—but the association has 
committed itself to a public expres- 
sion of its collective judgment and 
only the details remain to be worked 
out. 


It is to be hoped that the adop- 
tion of some effective plan by the 
Louisville Bar Association will dem- 
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onstrate that candidates must have 
Bar Association endorsement in order 
to be elected and that in turn the 
major political parties will refuse en- 
dorsement or support to candidates 
who cannot meet this test. 

There are problems, of course, 
within the Bar Association itself. Can 
we expect a lawyer who is in the 
habit of voting a straight party ticket 
to scratch in favor of a Bar Associa- 
tion endorsed candidate from the op- 
posite political party? This would 
seem to depend upon how much bet- 
ter this candidate appears than the 
candidate appearing on his own ticket. 
I would certainly hope that the great 
majority of lawyers will recognize 
that this is a field in which they have 
a direct, personal stake, and that no 
political party has the right to expect 
them to vote for a poorly qualified 
judge merely in the interest of party 
solidarity. Only a careful analysis 
of the election results will tell whether 
this hope is too idealistic, but the 
writer is confident that some good 


effect will be seen from Bar As 
sociation action even if the results 
are not perfect. 

Whether some such plan can be 
adapted for use in the smaller ju- 
dicial districts of the State is a ques- 
tion upon which the writer does not 
feel qualified to comment. It would 
seem, however, that in those districts 
where there is danger that either an 
excellent judge will have unmerited 
opposition or where the Bar feels a 
judge should be replaced,*some sim- 
ilar plan could and should be used 
with effect. Of course, there will be 
many judicial districts where the 
Bar is most happy with the in- 
cumbent and where there will be no 
opposition to him. Lawyers in such 
a district are fortunate indeed. They 
should, however, lend their moral 
support to districts less fortunately 
situated, as they themselves may be 
faced with the problem six years 
from now and the establishment of 
these precedents may be of extreme 
value to them when that time comes. 


Trust Institutions and Lawyers 


By ROBERT S. DAVIS 


EDITOR’S NOTE: Excerpts from a talk delivered at a 
District Meeting of the Kentucky State Bar Association, Au- 
gust 15, 1950, at Cumberland Falls, Kentucky, by Robert S. 
Davis, vice-president and trust officer, First National Bank and 
Trust Company, Lexington, Kentucky. 


As a banker working in that com- 
paratively mew field of banking 
known as trust work, that is, the 
specialized work of the modern trust 
institution, I hope I may contribute 
something of interest to your con- 
vention program, discussing briefly 
some of the features of that work, and 


trying to point out how it may best 
serve the community, not by com- 
peting with, but 4 co-operating 
cordially with, the members of your 
learned profession. 

To theorize on this subject would 
serve little purpose. I have, therefore, 
talked to a number of practicing at- 
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torneys, friends of mine, to learn the 
lawyers’ viewpoint and I have asked 
several trust men wherein they think 
any conflict of interest exists. It will 
be my purpose to build this talk 
around the opinions expressed in 
these conversations, to review events 
which have led up to and contributed 
to unhappy relationships wherever 
they may exist and to suggest what 
we, as trust men, and you, as lawyers, 
can do to improve or correct the situ- 
ation. 


The trust institution is a develop- 
ment and an invention of relatively 
modern times. This growth in the 
last hundred years can be traced, 
in part, to the new appeal of cor- 
porate fiduciary services. But the de- 
velopment and improvement of these 
services were accompanied by vigor- 
ous promotional efforts by banks and 
trust companies, especially since about 
the year 1915. The facilities and skill 
of trust institutions were offered to 
the public as a means of safety in 
conserving estates, in the management 
of businesses or other investments. 
Incidental to these services, some in- 
stitutions offered to prepare the wills 
of customers and other legal instru- 
ments to put their plans into effect, 
using lawyers in their employ or their 
regularly retained counsel in the per- 
formance of this work. 


It was as natural as night and day 
that-much of these competitive solici- 
tation efforts should eventually turn 
in the direction of the lawyer who 
still continued to accept trust busi- 
ness. The very first of the compari- 
sons, the longevity argument, was 
certain to leave the lawyer at a dis- 
advantage as a prospect for trustee. 
Some bank representatives, solicitors, 
if you please, may even have sug- 
gested a doubt as to the experience 
and capacity of lawyers, generally, to 
render business or financial services, 
especially where estates were large 
and involved the operation of a go- 
ing business, or special knowledge and 


study of investment securities. The 
resistance of individual lawyers to 
some of the implications of trust 
company solicitation and advertising 
material, found expression in out- 
spoken criticism, and here and there 
perhaps in more tangible form. 

Later, in rendering a service com- 
bining both administrative and legal 
duties, some trust institutions used 
their own counsel for legal services 
in the handling of estates and trusts. 
As a result, where arms-length ques- 
tions arose between trustor and 
trustee, the trustor in some instances 
would not be represented by separate 
counsel. And so, whereas the early 
promotional efforts of institutions 
concerned the individual lawyer, this 
later policy, involving public policy 
as it does, gained attention of the 
organized bar. Except for this later 
practice, I think it is questionable 
whether the organized bar would 
have become concerned. 


* * * In our Kentucky case (Rob- 
ert P. Hobson et al. v. Kentucky 
Trust Company of Louisville, and five 
other cases, 303 Ky. 493, 197 S.W. 
2nd 454), decided by the Court of 
Appeals as recently as 1946, counsel 
for both sides urged the court to 
point out specifically what the de- 
fendant trust institutions as_fiduci- 
aries may and may not do. But the 
court said the question was practically 
unforeseeable, could not be antici- 
pated, and that each case must stand 
on its own facts. The court, how- 
ever, did lay down certain rules of 
conduct, which generally has been 
the objective whenever the question 
has reached the courts, and which 
must be accepted as fundamental to 
any working agreement between trust 
institutions and lawyers. * * * 


The situation is hardly one 
of competition. Rather, it is a “lack 
of understanding” and perhaps a few 
isolated instances of selfishness on 
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one side Or the other. The solution? 
Clearly, it is recognition of each 
other’s rights, and thorough-going co- 
operation. 

So, from the lawyers’ standpoint, 
and | think a correct one, trust in- 
stitutions must avoid any act that 
can properly be termed the “practice 
of law.” They must stubbornly resist 
any attempt on the part of a customer, 
whose business they seek, to force 
them, intentionally or unintentionally, 
to violate the letter or spirit of any 
standing agreement they may have 
with the bar. A threefold policy of 
my institution is: one, we do not draw 
wills or legal documents; two, if a 
customer needs legal advice, he is 
advised to consult an attorney of his 
own choosing; and, three, with ap- 
proval of the family, we engage the 
attorney who drew the will for neces- 
sary legal services in the administra- 
tion of an estate. 

And now to view the question from 
the standpoint of the trust institution. 
It is hoped that the lawyer will not 
allow prejudice to replace honest 
opinion, that he will not allow his 
client to think the fee of a given in- 
stitution is arbitrarily five per cent 
(referring, of course, to the 5 per 
cent maximum allowed by statute in 
this state for the usual services of an 
executor) or any fixed per cent of 
an estate. The trust officer, of course, 
should not discourage a customer 
from employing a given attorney by 
saying his fees are high, even though 
there might be justification. That is 
a matter to be decided between the 
lawyer and his client. By the same 
reasoning, is not the trust officer en- 
titled to sit in with lawyer and client 
to discuss the fee of his institution 
as executor or trustee? 


In the field of estate planning, 
which is becoming increasingly com- 
plicated, the trust officer with the 
necessary experience can be helpful 


to the attorney, but neither should 
belittle the other nor strive to be 
“Mr. Big” in the eyes of customer 
or client. It is the general practice 
of trust institutions, I believe, to co- 
operate in this way without charge, in 
anticipation of being appointed ex- 
ecutor or trustee under the will. 


I am not familiar with the policies 
of all trust institutions. I merely 
suggest that the attorney not take the 
policies of a given institution for 
granted. A representative of the in- 
stitution will welcome a chance to 
answer any questions of policy that 
you or your client may want to ask. 
You may find them answered sur- 
prisingly to your satisfaction. 


I would propose that the Kentucky 
Bar Association create a “Bank and 
Trust Company Law Section,” that 
the Kentucky Bankers Association 
create a Lawyer Relationship Section 
in its Trust Division, and that each 
invite the other to attend and partici- 
pate in its proceedings. I would pro- 
pose that City Bar Associations and 
organized trust groups do likewise, 
and finally—but perhaps more im- 
portant than all—that individual law- 
yers and trust men meet more fre- 
quently to discuss problems on the in- 
dividual level. 


I admit I have offered no self- 
operative panacea that will auto- 
matically produce co-operation. For 
co-operation is a thing of the spirit. 
It can flourish only when there is a 
mutual understanding, tolerance, and 
unselfishness. 


I am sure, however, that so long as 
we, the trust men, and you, the law- 
yers, with clear understanding of our 
different functions, work unselfishly 
for the best interests of customers and 
client, co-operation will be, not mere- 
ly a topic for discussion, but an 
actuality. 
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What About 
The Civil Code Revision? 


By WATSON CLAY 


Commissioner 
of the Court of Appeals 


EDITOR’S NOTE: This is an address delivered at the 
annual banquet given in honor of the Court of Appeals by the 


Fayette County Bar Association. 


Our new Chief Justice, whom you 
all know very well, Judge James 
Cammack from this district, has sug- 
gested that I discuss with you to- 
night a matter of most vital im- 
portance to the members of this Bar 
and all of the lawyers and judges 
of the State. It concerns the pro- 
posed revision of our Civil Code 
of Practice, a subject which has 
emerged from abstraction into the 
realm of living reality. No doubt 
you are interested in what has been 
done to date by the Civil Code Com- 
mittee, what major problems are de- 
veloping, and what assistance yov 
may render in the program. 


As you know, a committee was ap- 
poirited last June to buckle down to 
this task. This committee is com- 
posed of some of the most prominent 
members of our Bench and Bar, and 
to my personal knowledge they have 
planned and are prosecuting a splen- 
did program for the improvement of 
our procedural rules. The services of 
two competent lawyers have been 
employed, Mr. George Catlett and 
Mr. Ben Fowler; and they are de- 
voting their full time to an analysis 
of the deficiencies in our present 
Code, and the outstanding features 
of other rules of practice which 
might be successfully adopted. 


After a careful consideration of 
the problems involved, and in line 
with the many, many suggestions 
from members of the Bar, the com- 
mittee has adopted a policy of in- 
corporating into our Code, insofar 
as practical, the essential features of 
the Federal Rules of Practice. It is 
apparent this may be done without 
revolutionizing our procedure. It has 
also been found that there are a grea: 
many matters covered by our Code 
which are not covered by the Federal 
Rules. However, they do constitute 
an admirable pattern for improve- 
ment of the fundamental procedures 
in our courts. 


I do not have time to discuss in 
detail the many deficiencies which 
have already been uncovered in our 
Code, but would like briefly to point 
out certain matters which seem to 
offer a basis for its dynamic better- 
ment. 


The following DELETIONS, which 
are just samples, would appear neces- 
sary and proper: 


1. Section 55 of our present Code 
provides for a special method of 
serving process on a community of 
Shakers. This institution became 
extinct many years ago, and anyhow, 
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the method of serving process on 
yoluntary associations should be uni- 
form. There is no reason for this 
type of special provision. 


2. Many lawyers writing to the 
committee have suggested that de- 
murrers, both special and general, 
and special pleas, such as in abate- 
ment, should be abolished. This has 
been done under the Federal Rules 
and under the Codes of other states. 
It makes sense, because this extra 
step in pleading is wholly unneces- 
sary. Any objection to a pleading 
can simply and adequately be raised 
by motion. Thus by a motion to dis- 
miss a petition, or a motion to strike 
a pleading, or to abate an action, all 
of the purposes of demurrers and 
special pleas can be accomplished in 
a uniform and effective manner. It 
took me a long time to learn how to 
draft a demurrer, and I am very 
fond of them; but I do not believe 
we lawyers would suffer too intensely 
from the loss of this old but unneces- 
sary friend. : 


3. To me, one of the most absurd 
requirements in our Code has been 
the necessity for “excepting” to a 
ruling of the trial court on a matter 
of law. It seems to me that if I 
object to the testimony of a witness 
or a decision on some other matter, 
lam raising the point that my rights 
will be adversely affected by an un- 
favorable ruling. Why should I imi- 
tate a parrot and continuously be 
forced to utter, “I except, I except” 
in order that my objection may be 
reviewable? This adds absolutely 
nothing to my objection and is a 
wholly useless and unfair require- 
ment. 


4.To go a step further, our bill 
of exceptions is an unnecessary in- 
strumentality. Of course I am not 
quite sure what a bill of exceptions 
is. Judge Sims says that no Louis- 
ville lawyer has the vaguest idea of 


what they should contain, and being 
from Louisville, I am perhaps guilty 
of the charge. I do know, however, 
that the Court of Appeals is con- 
stantly confronted with serious ques- 
tions concerning the acceptability of 
tendered bills of exception. Many 
hardships have developed because the 
bill was or was not signed by the 
judge, or was or was not filed within 
the time limits prescribed in the 
Code. We all know that judges are 
compelled to be a little inaccurate 
when they are forced to certify that 
they have read, or examined, the bill 
of exceptions and that it is a true 
report of all the proceedings and 
testimony during a trial. Clearly 
there is no reason for the judge to 
examine the transcript of the official 
stenographer unless one of the parties 
raises some question pertaining there- 
to. The Federal Rules offer a much 
more sensible and definitive practice 
in this respect. 


5. Another matter which many 
think could be beneficially deleted 
from our Code is the significance of 
“terms” of court insofar as they af- 
fect the power of the court or the 
times within which certain procedural 
steps must be taken. Up here you 
have courts of continuous session, as 
we do in Louisville, and perhaps the 
problem is not of great significance 
to you. However, though we must 
have terms in courts of non-continu- 
ous session, no reason is apparent 
why procedure should be welded to 
“term” time, nor is there any reason 
why transcripts in the Court of Ap- 
peals should be filed at least twenty 
days before the first day of the sec- 
ond term of that court, as provided 
in Section 738 of the Code. It seems 
sensible that litigants should be re- 
quired to take procedural steps in 
civil actions within a certain number 
of days, regardless of whether it is 
term in or term out. 
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We now come to a number of pro- 
posed CHANGES in the present pro- 
visions of the Code, which would 
seem to be beneficial : 


1. Ever since I started to practice 
law I have fretted over the method 
of obtaining service of process on 
private corporations. At one time I 
chased Graham Brown all over Louis- 
ville for six months trying to get 
service on him as the president of 
the corporation operating the Brown 
Garage at Fourth and Broadway. 
When he was out of town I couldn’t 
find the vice-president, and when I 
found the vice-president, Mr. Brown 
was back in town, and under the 
Code, I had to serve him as the chief 
officer. The fact is, I never did get 
service on this corporation because 
of the requirement that service must 
be had upon the highest ranking 
officer in the corporation, and I cou‘d 
not serve somebody else without 
showing that the superior officers 
were not available. It is proposed to 
correct this difficulty by providing 
that summons may be served on any 
officer or managing agent of a private 
corporation. 


2. In our Code we have many pro- 
visions relating to the venue of dif- 
ferent types of actions. It is pro- 
posed to broaden the base of venue 
and to make it more uniform and 
specific. 


3. Our Code contains several pro- 
visions with respect to the right of an 
infant married woman to sue and be 
sued. We recently had a very diffi- 
cult case involving the question of 
whether or not the statute of limita- 
tions would run against an infant 
married woman. Though it seemed 
unfair in view of the fact that an in- 
fant married man could not sue or 
be sued without a guardian or next 
friend, the Court held that the statute 
ran against the little lady. It has been 
suggested that the Code should pro- 


vide either that both infant spouses 
can sue or be sued without a guardian 
or next friend, or that neither can. 


4. Our Code provides that no per- 
sonal judgment may be obtained 
against any defendant summoned out- 
side the state unless he enters his ap- 
pearance. The Supreme Court has 
held that it does not violate the Con- 
stitution to take a personal judgment 
against a person domiciled in this 
State even though he is served with 
process in a _ foreign jurisdiction, 
whether or not he enters his appear- 
ance. While this is not a matter of 
general importance, our Code should 
adopt this principle. A related pro- 
vision is that a person constructively 
summoned should not be permitted 
to set aside a judgment as a matter 
of right if he has actual notice of 
the proceeding. 


5. Another problem presented is 
whether or not we should have in 
this State but one form of action— 
abolishing for most procedural pur- 
poses the distinction between law and 
equity. This would do away with a 
great many sections of our Code re- 
lating to special equity dockets, the 
transfer of cases from one docket to 
another, and other rather technical 
provisions. 


6. It has been proposed that we 
incorporate in our Code the pro- 
vision that a jury trial is waived un- 
less requested in a pleading or by 
motion. Such provision should be of 
benefit to lawyers in helping to de- 
fine before trial the legal or equitable 
aspects of any case, and should be 
helpful in making up issues out of 
chancery. 


7. Practically every lawyer in the 
State at one time or another has prob- 
ably thought that Section 606 of the 


Code should be revised. Certainly it 
has become pretty much of a hodge- 
podge, and has furnished endless ma- 
terial for argument and made neces- 
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sary an endless chain of decisions. 
Surely that section should be care- 
fully analyzed and revised. 


8. The precise reason why a liti- 
should be permitted to take an 
appeal to the Court of Appeals with- 
in two years after a judgment, has 
not been clear to many of us. The 
possibility is now being considered of 
requiring all appeals, as a matter of 
right, to be taken from the Circuit 
Court. It has also been proposed that 
the time within which an appeal may 
be taken should be shortened to a 
specific number of days. 


There are several NEW provisions 
which many think should be incorpo- 
rated in our Code: 


1. As provided in the Federal 
Rules, the petition should be served 
with the summons, and other plead- 
ings should be served on the opposinz 
party. While copies of pleadings are 
customarily furnished to opposing 
counsel under our present practice, 
this seems to be a sensiblé require- 
ment which should do away with a 
great deal of inconvenience and 
should expedite the formation of 
issues. 


2. A deficiency in our Code, which 
has long been recognized, is the ab- 
sence of an effective provision for a 
summary judgment on the record 
made prior to trial. An adequate 
method for obtaining a summary 
judgment is provided in Rule 56 of 
the Federal Rules, and I know of no 
sound objection to its adoption. 


3. Under our present practice, as 
you know, if the trial court does not 
pass on a question of law, it is deemed 
to have been waived on appeal. A 
reasonable provision has been adopted 
im the Arizona Rules (16 A) that 
setting a case for trial effectively 
overrules all motions pending. 


4. Many lawyers have expressed 
the view that special verdicts should 


be authorized. I believe we at one 
time did have a section permitting 
special verdicts in our Code, but it 
was abolished in 1886. Section 49 of 
the Federal Rules contains an ade- 
quate provision covering this subject, 
and either this provision or a similar 
one should be incorporated in our 
Code. 


5. As you all know, the Court of 
Appeals sometimes reverses a judg- 
ment because of the excessiveness of 
the verdict. The case is thereupon 
sent back for a new trial. A great 
many lawyers have suggested to the 
Code Committee that provision be 
made for remittitur. In such cases the 
Court could determine what would be 
a non-excessive verdict, and if the 
winning party was willing to remit 
the excess, he could then have judg- 
ment without a new trial. This would 
seem to be a proper procedure. 


6. Many complaints have been re- 
ceived concerning the miscarriage of 
justice arising out of formal instruc- 
tions to the jury. We know as law- 
yers that in a great many instances 
juries do not understand or do not 
follow instructions. As a matter of 
fact, I have seen your Court of Ap- 
peals spend endless time trying to 
analyze the meaning of instructions 
to determine whether or not a jury 
has been misled. If the courts and 
the lawyers have trouble with in- 
structions and often cannot figure 
them out for hours, what sort of 
guideposts are they to juries on the 
merits of a case? No concrete im- 
provement along this line has been 
considered, but it would certainly be 
a long stride on the highway of justice 
if the type or manner of giving in- 
structions could be changed. 


7. Finally we come to a matter of 
most vital importance. That is, 
whether or not our Code should pro- 
vide for the pre-trial conference. To 
many who have studied this aspect of 
procedure, it constitutes the most im- 
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portant means of expediting the ad- 
ministration of justice. It can save 
endless time for courts, for lawyers, 
and for litigants. It can do away 
with so many “legal trimmings” 
which bring our courts into disrepute 
in the eyes of our clients. The 
process can be abused, but it offers 
tremendous possibilities which should 
inure to the benefit of all concerned. 


I have tried to give you a very 
sketchy outline of the possibilities for 
improvement in our Civil Code. 
These are matters which are receiving 
an intensive study by your Civil Code 
Committee. The work in a sense has 
just begun, but already a great deal 
has been accomplished in laying the 
groundwork and developing the prob- 
lems. Plans are now being made to 
present more fully to the members 
of the Bar the objectives of the com- 
mittee and tentative proposals for 
change. I believe a substantial part 
of the Bar Association convention in 
March will be devoted to this most 
important program. Thereafter the 
lawyers will be given a most intimate 
opportunity to take part in this work 
through the District Bar meetings. 


I would like to impress upon you 
that the revision of the Code is the 
responsibility of us all. Our rules of 
procedure are the tools you work 
with, and if you want better tools, 
you.must render all the assistance 
possible to the Civil Code Committee. 


_ They tell me that some lawyers are 
not favorably inclined to a revision, 
although I do not know of one who 
does not recognize that many changes 
are desirable. Some may say that an 
improved Code will necessitate learn- 
ing something new. This may be true, 
but I never saw a successful lawyer 
who had quit learning. Others may 
say that we have a good old Code, 
and we shouldn’t tamper with it. The 
Model T Ford was a good old car, 
but I wonder if that type of lawyer 
is still lighting kerosene lamps on his 


——— 


automobile. Still other lawyers may 
say that an improved Code will make 
the practice of law too simple, and 
therefore young lawyers may com- 
pete more successfully with clder 
ones. To that I would answer that 
I have never seen anything about the 
law so simple that a lazy or inex- 
perienced lawyer could use the tools 
as effectively as an expert in the pro- 
fession. 

Your Civil Code Committee has 
begun a great task, and we must 
acknowledge the interest and intelli- 
gent workmanship of its members. 
Its prime objective, however, is to 
serve you as lawyers, and its work 
will constitute a complete loss with- 
out your positive co-operation. Your 
criticisms and suggestions will prove 
invaluable to the committee. Let me 
urge you to keep constantly in mind 
what is being attempted and the value 
of your own personal contributions 
to the program. 


Personally I think this is the most 
significant job the Bar of Kentucky 
has ever undertaken. It can be a 
monumental success, drawing the ac- 
claim of lawyers throughout the 
United States. On the other hand, 
we may quail before the challenge and 
stubbornly maintain the status quo 
forever. Since I have complete and 
abiding faith in our Bench and Bar, 
I see nothing ahead but a grand ac- 
complishment in which all of us will 
proudly take an active part. 


The law firm of Tilford & Weth- 
erby, Louisville, announces the with- 
drawal of Lawrence W. Wetherby 
during his term of office as Governor 
of Kentucky. The remaining mem- 
bers of the firm and Daniel B. Boone 
announce the formation of a new 
partnership under the firm name of 
Tilford, Wetherby, Dobbins, and 
Boone, with offices in the Kentucky 
Home Life Building. 


a 
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Judge Thomas J. Knight of Louis- 
ville, who retired from the appellate 
bench the first of the year, has 
opened offices in Rooms 704-705 
Louisville Trust Building, where he 
has resumed the practice. 


S. W. Kellerman, Jr., a recent 
graduate of the University of Louis- 
ville Law School, has associated him- 
self with Freeman L. Robinson, 
Horace M. Barker, Herman G. Jorris, 
and William Trusty for the general 
practice, with offices in the Republic 
Building, Louisville. 


John K. Skaggs, Jr., Franklin P. 
Hays, and James E. Fahey announce 
the admission of Joseph R. Rubin and 
William A. MacKenzie, Jr., as part- 
ners in the firm of Skaggs, Hays, and 
Fahey, with offices at 1912-24 Ken- 
tucky Home Life Building, Louis- 
ville. 

James D. Winter has completed 
study at New York University Law 
School, receiving the degree of 
Master of Laws in Taxation, and 
has returned to Louisville and opened 
an office at 508 Republic Building. 


William T. Wathen has resigned 
as assistant attorney general assigned 
to the Department of Revenue and 
has entered the general practice in 
partnership with the firm of Harris 
and Drury at Morganfield. Hence- 
forth the firm name will be Harris, 
Drury, and Wathen. 


B. M. Westberry, formerly as- 
sociated with Raymond B. Dycus of 
Smithland, has announced the open- 
ing of law offices for the general 
practice at No. 9 Jenkens Building, 
Marion. 


ny 


Cawood Smith has entered law 
practice in Harlan and is associated 
with Hon. Astor Hogg, with offices 
in the Howard Building. 


Gardner Reed has moved his offices 
from Covington to the Lawyers 
Building in Newport, where he is 
now associated with Morrison For- 
dyce. 


Clem F. and John M. Kelley have 
announced the opening of an office in 
Pikeville. This in addition to their 
office at 226 North Upper Street, 
Lexington. 


James M. Honaker has resigned his 
position as director of rates and serv- 
ice in the State Motor Transportation 
Department. He is a lawyer and pub- 
lic accountant and will open an office 
in Ashland for the practice of both 
professions. 


George S. Wilson, Jr., has resigned 
as city attorney of Owensboro. 


E. G. Davis, Jr., is now associated 
with the law firm of Smith and 
Leary, Frankfort. 


“Recent Changes in the Social Se- 
curity and Income Tax Laws” was 
the subject of an address by County 
Attorney Harry Roberts at a meeting 
of the Clinton Commercial Club the 
first of the year. 


Alex P. Humphrey has resigned 
his position as assistant city attorney 
of Louisville, a position he held for 
four years, and has returned to priv- 
ate practice with the firm of Duncan, 
Humphrey, Peabody, and Oldham, 
with offices in the Kentucky Home 
Life Building. 
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‘' Wallace Brown of Bardstown has 
announced the opening of his office 
at 210 North Third Street in Bards- 


town. 


Miss Sallie Bryant became the sec- 
ond woman to be admitted to the 
Mason County bar when she was ad- 
ministered the oath by Circuit Judge 
Donald L. Wood in January. Mrs. 
John Ault of Maysville was the first 
woman lawyer of that county. 


The Fulton County Bar Associa- 
tion has advertised in the Fulton 
Leader that it is unlawful for any- 
one to write a will, deed, mortgage, 
or other legal instrument for another 
person for a fee except a licensed 
lawyer. And that it is likewise un- 
lawful for anyone to prepare an in- 
come tax return except a lawyer or a 
certified public accountant. 


Edward H. Walton has resigned as 
judge pro tem. of the Kenton County 
Court. 


James G. Wheeler of the Paducah 
bar has been named deputy director 
of civil defense in Paducah. 


J. Marshall McCann and John G. 
Atchison have announced the forma- 
tion of a partnership. The firm name 
is McCann and Atchison, with offices 
in the Security Trust Building, Lex- 
ington. 


Garrett G. Teague, admitted to the 
bar in November, has opened an 
office for the general practice at 
Williamsburg. 


George Kincheloe of the Hopkins 
County bar, who for several years 
has been engaged in other business, 
has resumed the practice of law with 
offices at 9 North Main Street, Mad- 
isonville. 


Allen C. Cubbage of the Leitch- 
field bar has resigned as president of 
the Leitchfield Deposit Bank in order 
to devote more time to his law 
practice. 


es 


James D. Winter of St. Matthews 
has opened a law office for the gen- 
eral practice in the Republic [uild 
ing in Louisville. 


Judge James B. Milliken of the 
Court of Appeals has announced his 
withdrawal from the Cincinnati law 
firm of Galvin, Tracy, Geoghegan, 
and Milliken. 


Hon. D. E. Wooldridge of La- 
Grange served as special judge of the 
Trimble Circuit Court in January. 


The Fayette County Bar Associa- 
tion held its annual election January 
13, and the following officers were 
elected: Charles Wylie, president, to 
succeed W. E. Darragh; Frank Mc- 
Carthy, first vice-president; /‘oster 
Ockerman, second vice - president; 
John G. Atchison, Jr., secretary; C. 
W. Swinford, treasurer; and King 
Swope, sergeant at arms. 


M. K. Gordon, Madisonville, has 
announced the dissolution of the law 
firm of Gordon, Gordon, and Moore 
and the formation of a new partner- 
ship with Maubert R. Mills, with the 
firm name of Gordon, Gordon, and 
Mills, offices in the Kentucky Bank 
and Trust Building, Madisonville. 


Dennie Gooch, Jr., has opened a 
law office at 422 North Main Street, 
Somerset, where he will be associated 
with Attorney Sam C. Kennedy. 


Paul R. Huddleston has resigned 
as general manager of Radio Station 
WKCT to open law offices in the 
Cook Building, Bowling Green. 


David C. Graves, Jr., has joined 
the law offices of J. A. Edge, C. M. 
Kelly, J. M. Kelly, and Mrs. Lena 
Maiden Craig at Lexington. 


Gus J. Sheehan, Jr., has opened 
offices for the general practice at 329 
Court Avenue, Covington. 


Mortimer Viser of the Louisville 
bar was the special judge of the Old- 
ham Circuit Court in February. 


— 
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The new officers of the Campbell 
County Bar Association for 1951 are 
Fred Ml. Warren, president; R. How- 
ard Smith, vice-president; and Vin- 
cent Reuton, Jr., secretary. 


The new 1951 officers of the 
Marion County Bar Association are 
John Kk. Thomas, president ; J. Walter 
Hardesty, vice-president, and Henry 
G. Boldrick, secretary-treasurer. 

S. C. Ferguson is the new city at- 
torney of Prestonsburg. He succeeds 
Bert 1. Combs, who was recently ap- 


pointed commonwealth’s attorney. 


Judge H. C. Kennedy was honored 
by the Pulaski County Bar Associa- 
tion with a dinner at the Hotel 
Beether, Monticello, at Christmas 
time. Attorneys from Pulaski, 
Wayne, Rockcastle, Clinton, and 
Russell counties with their wives 
were present. Appellate Judge Clyde 
B. Latimer and Mrs. Latimer also at- 
tended 


Jack M. Longshore, who was re- 
cently admitted to the~ bar, has 
opened an office for the general prac- 
tice at Glasgow. 


Joseph A. Biagi has opened a new 
law office at Shelbyville and has be- 
gun a practice there. 


Gus Sheehan, Jr., has opened law 
offices for the general practice at 329 
Court Avenue, Covington. 


Shelby Denton has opened a law 
office at 223 Ann Street, Owensboro. 
He was formerly in partnership with 
Norris Vincent, who has recently been 
appointed city attorney. 


Former Congressman Andrew May 
has asked the Court of Appeals to 
permit him to resign from the Ken- 
tucky State Bar Association. 


Judge J. S. Sandusky and M. Rus- 
sell Miller have formed a partnership 
for the general practice of law at 
Somerset. They will occupy Judge 
Sandusky’s old offices, and the firm 
name is Sandusky and Miller. 


J. Basil Preston, a member of the 
Glasgow bar, has announced himself 
a candidate for commonwealth’s at- 
torney for the 43rd judicial district. 


Attorneys Roy Roberts and William 
Parham have tormed a partnership 
for the general practice of law at 
Mayfield, under the firm name of 
Roberts and Parham. 


Wayne Fitzgerald, who was re- 
cently admitted to the bar, has opened 
an office for the general practice on 
the second floor of the Cynthiana 
Building and Savings Association 
Building, in Cynthiana. 


Lindsay Ridgeway has resigned as 
county attorney of Bullitt County be- 
cause of failing health. 
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Judge James Collier of Ironton’s 
common pleas court was the speaker 
at the dinner meeting of the Boyd 
County Bar Association, January 25, 
in the Henry Clay Hotel. 


Lewis W. Combest has opened a 
law office in the post office building 
at Liberty. 


Harold E. Kelley, formerly of the 
Jefferson County bar, has moved to 
Ashland where he has opened a law 
office at 1436 Winchester Avenue. 


Miss Elizabeth Ratliff Smith, Jr., 
of Irvin who was recently admitted 
to the bar, brings to 93 the number 
of women licensed to practice law 
in Kentucky. 


Wyatt, Grafton and _ Grafton, 
Marion E. Taylor Building, Louis- 
ville, have announced the admission 
of Ed P. Jackson, Jr., to partnership. 


The Journal again dutifully but 
regretfully reports the following 
deaths which have come to iis at- 
tention and which have been )iecreto- 
fore unreported : 

Gordon D. Rowland of Corbin at 
St. Petersburg, Florida, November 
24. 


John Winsor Riley of Lexin 
Lexington, November 28. 

Thomas N. Hazelip of Louisville 
at Louisville, November 12. 

Carl Lyttle of Manchester at 
tongim, January 14. 

Wallace A. McKay of Louis\ 
Louisville, December 21. 

John L. Grayot of Madison 
Madisonville, January 24. 

Joseph D. O'Leary of Lou 
at Louisville, January 7. 

W. A. Coffee of Louisvi 
Louisville, January 10. 
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